UNIVERSITY OF NEW ENGLAND 


University of NAME: 
New England : 
STUDENT NUMBER: 


UNIT CODE: LAW455 

PAPER TITLE: Jurisprudence 

PAPER NUMBER: First and Only 

DATE: Thursday 6 June 2019 TIME: 1:45 pm to 4:00 pm 
TIME ALLOWED: = 2 hours and 15 minutes 

NUMBER OF PAGES IN PAPER: __ TEN (10) 

NUMBER OF QUESTIONS ON PAPER: ~ THIRTEEN (13) 

NUMBER OF QUESTIONS TO BE ANSWERED: THIRTEEN (13) 


STATIONERY pt 6 PAGE ANSWER BOOKS Ea GENERAL PURPOSE ANSWER SHEET 
PER 


CANDIDATE: ) 0 GRAPH PAPER SHEETS ES GEOLOGY SAMPLES 


OTHER AIDS REQUIRED: NONE 
CALCULATORS: NOT PERMITTED 


TEXTBOOKS OR NOTES: THISIS ACLOSED BOOK EXAMINATION. STUDENTS 
ARE NOT PERMITTED TO ACCESS PRINTED OR ELECTRONIC MATERIALS. 


INSTRUCTIONS FOR CANDIDATES: 


e Candidates MAY NOT start writing until instructed to do so by the supervisor 

e Please pay attention to the announcements and read all instructions carefully before 
commencing the paper 

e Candidates MUST write their name and student number on the top of this page and 
the top of p.9. 

e This paper has three parts 

e SHORT ANSWER QUESTIONS: Candidates must answer all ELEVEN (11) short- 
answer questions. The questions should be answered on the paper in the space 
provided. All questions are of equal value and together are worth 50 percent of the 
exam. 

e GRAMMAR AND PUNCTUATION QUESTION: Candidates must complete this 
question on the paper in the space provided. This is worth 10 percent of the exam. 

e ESSAY QUESTION: Candidates must answer the essay question in the exam booklet 
provided. The essay is worth 40 percent of the exam. 

e This examination paper MUST BE HANDED IN along with all supplied stationery. 
Failure to do so will result in the cancellation of all marks for this examination. 


REMEMBER TO WRITE YOUR NAME AND STUDENT NUMBER AT THE TOP OF THIS PAGE 


THE UNIVERSITY CONSIDERS IMPROPER CONDUCT IN EXAMINATIONS TO BE A SERIOUS OFFENCE. 
PENALTIES FOR CHEATING ARE EXCLUSION FROM THE UNIVERSITY FOR ONE YEAR AND/OR CANCELLATION 
OF ANY CREDIT RECEIVED IN THE EXAMINATION FOR THAT UNIT. 


LAW455, Trimester 1 2019 
SHORT-ANSWER QUESTIONS 
QUESTION 1 


Explain what normative advantage HLA Hart saw in the separation of law and morality by reference to 


the grudge informer case (the wife who informed on her husband during Nazi Germany). 


QUESTION 2 


Mention some key claims of American realism and indicate whether HLA Hart would agree with those 


claims. 
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QUESTION 3 
Explain what HLA Hart meant by ‘open texture’ and also indicate circumstances in which judges 
applying open-textured language, such as that involved in the duty of care rule in negligence cases, can 


avoid legislating in making a decision. 


QUESTION 4 
Explain Ronald Dworkin’s distinction between principles and rules. How does making this distinction 


assist Dworkin in his challenge to HLA Hart’s positivism? 
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QUESTION 5 


Explain Dworkin’s distinction between policy and principle. How does making this distinction assist 


Dworkin in his challenge to HLA Hart’s understanding of judicial decision-making? 


QUESTION 6 
Explain how Andrew Altman seeks to challenge the liberal ideal of the rule of law through his critique 


of Dworkin. 
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QUESTION 7 


Explain how liberalism and conservatism and a right- and left-wing strand of liberalism have been 


understood in this unit. 


QUESTION 8 


Describe Alexander Aleinikoff’s nautical approach to statutory interpretation and explain what 


relevance (if any) precedent has in his approach. 
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QUESTION 9 


Explain two criticisms that Jeffrey Goldsworthy levels at Aleinikoff’s approach to statutory 


interpretation. 


QUESTION 10 


Explain how Goldsworthy distinguishes extreme from moderate originalism. Part of your answer should 


involve distinguishing application from enactment intentions. 
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QUESTION 11 


Explain two different ways in which a judicial decision could be activist, as that term is understood in 


the lecture notes. Apply these different ways to Mabo. 


EXTRA SPACE IN CASE AN ANSWER NEEDS TO BE RE-DONE, ETC 
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GRAMMAR AND PUNCTUATION QUESTION 
QUESTION 12 


Ensure the following passage is grammatical and is correctly punctuated, in conformity with the rules 
indicated in the prescribed material from the Academic Skills Office and lecture notes. In achieving 
this, you should make the most minimal changes to wording possible. The passage is widely spaced so 
there is room to make your corrections on the passage below. You should indicate your amendments by 
placing the suggestions above the point where they are required. 

This section first considers citizen deliberation about political matters in everyday life, it then considers 
citizens political knowledge, as demonstrated in surveys. While the surveys are not inspired by 
deliberative democracy they are crucially relevant to understanding citizens deliberative performance. 
The section will then point out the negative impact poor deliberation by citizens, has on the deliberative 
performance of legislatures. As the last section indicated legislatures deliberative performance is 
relevant to judicial reviews legitimacy. This section also points to a more direct link, between citizens 
deliberative performance, and the legitimacy of judicial review again by reference to Waldron. 
Turning first to deliberation in everyday life the political scientist Diana Mutz points to a well- 
established finding; US citizens have limited conversations on political matters with those with 
oppositional perspectives. Her principal argument though is that those with networks, that include 
people with oppositional perspectives, tend to experience dampened enthusiasm for political activism. 
Political activism which is so valued by civic republicans is associated with higher levels of political 
knowledge yet it also involves more political conversations with like-minded others. Its true that her 


findings suggest obstacles to realising a deliberative citizenry, existing everyday interaction cannot be 


relied upon to achieve rich exposure to oppositional political viewpoints either for activists or non- 
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activists. Mutz however points out that mere exposure to multiple perspectives even in the absence of 


face-to-face deliberation seem to promote better understanding, and toleration. Indeed in considering 


the legitimacy of judicial review the understanding that citizens bring to voting seems more important 


than the extent of face-to-face deliberation. 


ESSAY QUESTION 
QUESTION 13 


Explain Jeremy Waldron’s critique of Dworkin. How could Dworkin respond to that critique? 


Please remember - This examination paper MUST BE HANDED IN. 
Failure to do so will result in the cancellation of all marks for this examination. 
Writing your name and number on the front will help us confirm that your paper has been returned. 
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